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1. In General 

b. Bias or Prejudice 

(2) Nature or Character 


(a) In General 
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West's Key Number Digest 


West's Key Number Digest, Judgesii=n49(1) 


Judicial prejudice is a mental attitude indicating a hostile feeling or spirit of ill will against one of the litigants. 


Judicial prejudice is a mental attitude, ! meaning a hostile feeling or spirit of ill will against one of the litigants.” Prejudice is 
prejudgment or the forming of an opinion without sufficient knowledge or examination; bias is a leaning of the mind or an 


inclination toward one person over another.° Bias requires antagonism or animosity toward the affiant or the affiant's counsel 
or favoritism towards the adverse party or his or her counsel.* No direct relationship between a judge and the party to the case 


is required in order to show bias on the part of the judge.’ 


Bias or prejudice of a judge must be based on more than mere conclusory allegations,° and a judge need not be recused based 


on the subjective view ofa party.’ The inquiry is an objective one;® the court asks not whether the judge is actually, subjectively 
biased but whether the average judge in such position is likely to be neutral or whether there is an unconstitutional potential for 


bias.” It is the actual existence of prejudice on the part of a judge, not the mere apprehension of it by a party, which disqualifies. 19 


So, it has been held that actual bias or prejudice must be shown. |! Nevertheless, it has also been stated that recusal may be 
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required whether or not actual bias exists or can be proved. 2 Indeed, the proper administration of law requires not only that 


judges refrain from actual bias but that they also avoid all appearances of unfairness. l3 


The disqualifying prejudice of a judge does not necessarily comprehend every bias, partiality, or prejudice which the judge 
may entertain with reference to the case. | "Partiality" does not refer to all favoritism but only to such as is wrongful or 
inappropriate, !> and impartiality is not gullibility. '° Bias or prejudice must be of a substantial nature!’ and of a character 
calculated to prevent or impede a judge's impartiality and sway the judge's judgment. 18 When prejudice of this character exists, 
the judge is disqualified. 1⁄3 However, where bias and prejudice are not of such character, the judge is not disqualified and may 


deny a recusal motion.” 


Bias against state. 


Bias or prejudice against the state in a civil or criminal case may be ground for the disqualification of a judge.”! 


CUMULATIVE SUPPLEMENT 
Cases: 


On a question of recusal, the court asks not whether a judge harbors an actual, subjective bias, but instead whether, as an 
objective matter, the average judge in his position is likely to be neutral, or whether there is an unconstitutional potential for 
bias. Williams v. Pennsylvania, 136 S. Ct. 1899 (2016). 


A multimember court must not have its guarantee of neutrality undermined, for the appearance of bias demeans the reputation 
and integrity not just of one jurist, but of the larger institution of which he or she is a part. Williams v. Pennsylvania, 136 S. 
Ct. 1899 (2016). 


Great care must be taken by a judge to always be calmly judicial, dispassionate, and impartial, and not only an absence of actual 
bias is required, but also an absence of even the appearance of judicial bias. United States v. Mukes, 980 F.3d 526 (6th Cir. 2020). 


Defendant's due process rights were violated by risk of bias by trial judge, in prosecution for felony-murder, burglary, 
attempted robbery, and conspiracy; FBI agent who was murder victim had been personally involved years earlier with the 
FBI's investigation of trial judge for perjury, corruption, and fraud, judge was well aware of FBI's efforts to ensure defendant's 
conviction, which included obtaining defendant's confession and gathering and analyzing fingerprint and ballistics evidence, 
and prosecution repeatedly emphasized that murder victim was FBI agent, so that average judge in his position would have 
understood risk entailed in making rulings favorable to defendant, but defendant was never informed of FBI's investigation 
of judge, so he never had opportunity to request judge's recusal. U.S. Const. Amend. 14. Echavarria v. Filson, 896 F.3d 1118 
(9th Cir. 2018). 


[END OF SUPPLEMENT] 
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Kan.—State v. Foy, 227 Kan. 405, 607 P.2d 481 (1980). 


Authorization of electronic surveillance 
The fact that the trial judge had authorized electronic surveillance on the telephone of one defendant did not 
demonstrate sufficient personal bias or prejudice on the part of the judge to require that he recuse himself. 
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